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TORRUELLA, Chief Judge. Appellant "Carl os Reyes" was

convicted of making a false statenment to a governnment agent, in
violationof 18 U.S.C. 8§ 1001(a), after he gave a fal se nane, date of
birth, and soci al security nunber to afederal | awenforcenent of ficer
interview ng himfor "booki ng" purposes after his arrest on drug
conspi racy charges. Appellant nowcl ai ns that he was arrested w t hout
probabl e cause and that the officer who booked himviolated the

fam |iar warnings requi renents establishedinMranda v. Ari zona, 384

U.S. 436 (1966). We affirm his conviction.
l. BACKGROUND

The fi ndi ngs of fact proposed by t he magi strate judge, and
adopted by the district court, accurately reflect the evidence, and we
sunmarize them briefly.

A. | nvesti gati on and Arrest

On April 22, 1999, Special Agent Ui Shafir of the United
St at es Drug Enf orcenent Adm ni stration ("DEA") reported to the scene of
atraffic stop near Kennebunk, Mai ne. A consent search of the st opped
vehi cl e was perfornmed, and 5. 75 ounces of cocai ne wer e found behi nd t he
vehi cl e' s dashboard. The search al so revealed alist of nanes and
phone nunbers t hat were subsequently i dentified as bel ongi ngto known
or suspected drug deal ers, including Paul CGol zbei n of 116 Ross Road i n
a d O chard Beach, Maine. The driver of the vehicle, René Omar Rosa-

Santos, was arrested and | ater rel eased on bail.
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On April 28, 1999, Speci al Agent Gerard Lee Ham | ton, Jr.,
of the Mai ne Drug Enf or cenent Agency (" MDEA") and anot her agent were
surveilling the property | ocated at 116 Ross Road i n O d Orchard Beach
when Ham | ton saw Gol zbei n, who he recogni zed from previous | aw
enf orcenent contacts, enter the house. Approxi mately one hour | ater,
Ham | t on sawa rented van pull into the driveway of the house. A man
cl osely resenbl i ng Rosa- Sant os got out of the driver's-side door,
reached down toretri eve a dark-col ored package fromunder the front of
t he vehicle, and then got back intothe driver's seat. Afewm nutes
| ater, the man entered t he house. Another man |l eft the house a few
m nutes later and entered a trailer on the property. The nan
resenbl i ng Rosa- Santos | eft the house a fewm nutes thereafter, sat in
the van for a fewnonents, and then alsoenteredthetrailer. After as
littleas thirty seconds, the man resenbli ng Rosa- Sant os exited t he
trailer, sat inthe van again for several m nutes, and then drove away.

Ham | t on conduct ed surveil | ance of the Ross Road property
agai non May 7, 1999. On that date, he sawa bl ack ext ended cab pi ckup
truck pull intoand park inthe driveway of the house. Three H spanic-
| ooki ng nen were inside thetruck -- adriver and two passengers, one
of which was appellant. After a m nute or two, a woman known to
Ham |t on as Gol zbein's girlfriend came out of the house and spoke
briefly to the driver before going back i nside. The driver of the

truck got out and went to t he door of the house, where he agai n spoke
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with the woman. He thenreturnedto the truck and sat insidew th the
two passengers, | ooking around the area. Shortly thereafter, Gol zbein
drove into the driveway and parked next tothe truck. The wonman cane
out of the house and net Gol zbein by the pickup truck. All five
i ndi vi dual s, including appellant, then entered the house.

Two or three mnutes | ater, the driver of the truck cane out
of the house to stand by the truck; he | ooked around briefly and t hen
reached under the truck about two feet infront of therear left tire.
He wi t hdr ew a basebal | - si zed obj ect and stuffed it down the front of
hi s pants. Another truck entered the driveway, and t he woman noti oned
for the first driver to enter the house whil e she spoke with the driver
of the second truck for a coupl e of m nutes outside. The woman and t he
second driver then entered the house together. After several m nutes,
the second driver |left the house.

About three mnutes |ater, the three nen fromthe first truck
exited t he house. Appellant and t he ot her passenger got into the cab
of the pickup while the driver went tothe front of the vehicle and
agai n reached underneath it. The driver then got inthe truck and sat
for several m nutes | ooki ng around before driving out of the driveway.

Ham I ton i nformed Shafir that the truck was | eavi ng t he Ross
Road address, and Shafir followed it until it was stopped by | ocal | aw
enforcement officers. Shafir then reached under the front of the

vehi cl e and renoved a bl ack bag cont ai ni ng appr oxi matel y t wo ounces of
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cocai ne. No other contraband was found in the vehicle or on the
truck' s occupants, who spoke to each ot her i n Spani sh before all being
arrested. Appellant was charged with conspiracy to distri bute and
possess withintent todistribute cocaine, although this charge was
| ater dism ssed on the governnent's notion.

B. Booki ng of Appell ant

After his arrest, appell ant was takento the |l ocal police
station in Od Ochard Beach. Walter Smth, an agent of the
| mmi gration and Naturalization Service ("I NS') assignedtowork with
t he DEA, intervi ewed appel | ant for the purpose of "booking"” himi.e.,
obtaining the i nformati on required by the DEA' s st andard per sonal
hi story formfor adm ni strative purposes. Because the police station
had no separate booking room the interview was conducted in a
detective's office.

Beforeinitiatingtheinterview and havi ng determ ned t hat
appel l ant did not speak or understand English, Smth read to the
appel  ant the standardM randa warni ng, i n Spani sh, fromtheM r anda
cardthat Smthcarries at all tines and, according to his testinony at
t he subsequent evi denti ary hearing, has used as nany as one t housand
times to informdetained individuals of their Mranda rights in
Spani sh. Expert testinony given at the evidentiary hearing |l ater
i ndi cated that Smth's pronounced Aneri can accent nade hi s readi ng of

the Mrandarights in Spanishdifficult tounderstand. However, at the
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i nterview, when asked i n Spani sh whet her he understood the rights read
to hi mby Smth, appellant repliedthat hedid. Smth didnot proceed
to seek a wai ver of appellant'sMrandarights; hetestifiedat the
evidentiary hearing that he had no intention of substantively
guestioni ng appell ant, but intended only to obtain the standard
requi red booking information. Smth al soinforned appellant at this
time that |ying about the i nformati on he was goi ng to ask hi mfor woul d
beacrime. Smthtestified at the evidentiary hearing that he so
i nformed t he appel | ant because he suspected t hat appel | ant was not a
United States citizen and m ght be in the United States unlawful ly.
Sm th then proceeded t o ask appel | ant, i n Spani sh, for the
information required onthe personal history form Appellant told
Smi th that his nane was Carl os Reyes, and t hat he was born i n Bayanon,
Puerto Ri co on August 27, 1950; he al so gave Snmith a Soci al Security
nunber. Sm th did not ask appel | ant any questi ons ot her t han t hose
required by t he standard personal history form-- nothi ng about the
of fense for which appel | ant had been arrested, not hi ng about cri m nal
activity ingeneral, and not hi ng about his i nmm gration status ot her
than the routineinformation specifically required by the personal
hi story form At the conclusionof theinterview, whichlasted]|ess
than five m nutes, Smth phot ographed and fi ngerprinted the appel | ant
and returned himto his cell. Smth had no further contact with

appel I ant.



C. Lower Court Proceedi ngs

Al t hough t he drug conspi racy char ge agai nst appel | ant was
dr opped, appel | ant was ulti mat el y charged i n a one-count i ndi ct nent of
maki ng fal se statenents in violation of 18 U. S.C. §8 1001. The
i ndi ct nent al |l eged that t he nane, date of birth, and soci al security
nunber given by appellant were not in fact his.

Before trial, appel |l ant noved t o suppress his all egedly fal se
statenents to Agent Smth. Appellant argued that the statenents shoul d
be suppressed because t hey wer e obt ai ned pursuant to an arrest t hat
| acked probabl e cause and because t hey wer e obt ai ned in viol ati on of
M r anda.

The magi strate judge conduct ed an evi denti ary heari ng on
Sept enber 13, 1999. Based on the testinony gi ven there, and al so on
ot her evi dence properly adm tted, the nmagi strate judge concl uded and
recommended to the district court that the notion to suppress shoul d be
deni ed, because t he arrest was supported by probabl e cause and because
t he questi ons asked by Smth were subj ect to the "booki ng exception" to

Mranda' s warning requirenent. See United States v. Reyes, Oim No.

99-45 (D. Maine filed Sept. 16, 1999) (Cohen, MJ.). The nagistrate
j udge' s recomrendat i on was adopt ed by the di strict court on Cct ober 29,
1999. The district court noted that it had made a de novo
determ nation on all matters and concurred with the nagi strate's

concl usions despite an error by the magistrate concerning the
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appropriate basis for sustaining the officers' determ nation of

probabl e cause. See United States v. Reyes, Oim No. 99-45 (D. Maine

filed Oct. 29, 1999) (Hornby, C.J.).

Ajury convicted the appell ant of violating 18 U.S.C. § 1001
on Novenber 9, 1999, and appel | ant was i medi ately sentencedto "ti ne
served." He nowappeal s his conviction and the denial of hisnmotionto

suppr ess.

1. LAW AND APPLI CATI ON

Appel | ant makes t he same argunents before us that he nade to
the magi strate judge and tothe district court. Qur reviewis plenary,

see United States v. Meade, 110 F. 3d 190, 193 (1st Cir. 1997) (pl enary

revi ewfor probabl e cause determ nation); United States v. Shea, 150

F.3d 44, 47 (1st Cir. 1998) (de novo review of district court's
application of Mranda), and we have i ndependent |y exam ned t he record
with care. Based on that independent review, we agree with the
concl usi on of the | ower courts and affirmthe denial of the notionto
suppress and appellant's conviction.

A. Appellant's Arrest WAs Supported By Probabl e Cause

As the magistrate judge correctly stated in his
recomendati on, we determ ne whet her an arrest was supported by
probabl e cause using a"totality of the circunstances"” standard. See

United States v. Torres- Mal donado, 14 F. 3d 95, 105 (1st Cir. 1994).

Under this standard, the governnent bears t he burden of establi shing
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that, at thetime of the arrest, the facts and circunstances known to
the arresting officers were sufficient towarrant areasonabl e person
inbelievingthat the individual had commtted or was commtting a
crime. Seeid. Wenotethat this does not require the governnent to
present evidence sufficient to convict the individual, but nmerely
enough to warrant a reasonabl e bel i ef that he was engagi ngin crim nal
activity. See id.

We agree with the magi strate judge and the di strict court
t hat the of fi cers who arrested appel | ant had probabl e cause t o do so.
Wiileit is established|lawthat "a person's nere propinquity to others
i ndependent |y suspected of crimnal activity does not, w thout nore,
give rise to probabl e cause," Ybarra v. lllinois, 444 U.S. 85, 91
(1979), the known circunstances tyi ng appel | ant to t he drug conspiracy
for which he was arrested were substantially nore than a "nere
propi nqui ty" to anot her suspect. Unlike inYbarra, where t he def endant
was arrested based sol el y on his presence ina public place (atavern),
appel I ant here was seenin aprivate vehicle and entering and exiting
a private residence wi th known and suspected drug deal ers. Wilethis
associ ati on m ght not al one giveriseto probabl e cause, the officers
wer e plainly reasonabl e in consideringit, because "[w e do not think
officersinthefieldarerequiredtodivorce thenselves fromreality
or toignorethe fact that 'crimnals rarely wel come i nnocent persons

as witnessestoserious crines andrarely seek to perpetrate fel oni es
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before | arger-than-necessary audiences.'" United States v. Martinez-

Mol ina, 64 F.3d 719, 729 (1st Cir. 1995). We think that such
characterization is particularly appropriate where the cri m nal
activity (inthis case, a suspected crimnal conspiracy) takes placein
the smal | and private confines of a pickup truck cab or aresidenti al
dwelling. In this case, we are persuaded that the officers were
reasonable in believing that appellant's presence during and
participation in such suspicious activities as the orchestrated
entrances into and exits fromt he house, and t he m nutes spent inthe
truck | ooking around, were nether innocent nor ignorant. The
government's evidence i s especi ally conpel ling giventhe fact that the
driver of the pickup truck stoodinfront of the vehicle and reached
under it, in a way consistent with prior suspected drug activity
observed by Ham | ton at t he Ross Road address, whil e appel | ant was
sittinginthe cab not nore than four or five feet away and facingin
that direction. Under thetotality of the circunstances, therefore, we
conclude that the officers had probable cause to arrest himfor
conspiracy to distribute and possess withintent to distribute cocaine.

B. Appel |l ant's Statenents Were Not Cbtai nedin Violation of
M r anda

As t he Supreme Court has recently reaffirned, statements nmade
by a cri m nal defendant while in police custody are adm ssi bl e evi dence

at hi s subsequent trial onlyif the defendant was first warned t hat he
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has ""theright toremain silent, that anyt hi ng he says can be used
agai nst himinacourt of law, that he has theright tothe presence of
an attorney, and that if he cannot afford an attorney one will be

appointed for himprior to any questioning if he so desires.""

Di ckerson v. United States, 120 S. Ct. 2326, 2331 (2000) (quoti ng

M randa, 384 U. S. at 479). Once a defendant is infornmed of these

ri ghts, he may of course waive them see United States v. Pal ner, 203

F.3d 55, 60 (1st Cir. 2000), cert. denied, 120S. Q. 2756 (2000), but

i f he does not do so, the police are prohibited frominterrogating him
and any statenents obtainedinviolationof thisrulewll| be excluded

fromevidence at trial, see United States v. Ortiz, 177 F. 3d 108, 109

(st Cir. 1999).

The United St at es concedes that Agent Smith di d not obtain
a M randa wai ver fromappel | ant before i ntervi ewi ng hi mfor the purpose
of conpl etingthe personal history form although he di d read appel | ant
his M randa rights. Appellant's contentionis that, absent such a
wai ver, his statenments were obtained in violationof Mranda and shoul d
have been excluded from evidence at his trial. The governnent
responds, however, that appellant's statenents were obtained |l awfully
because the questions asked by Smth fall within the established

"booki ng exception” toMranda's warning requirenents. See United

States v. Doe, 878 F.2d 1546, 1551 (1st Cir. 1989). Appellant

concedes, in turn, that the questions may in a generic sense fall
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within the scope of the booking exception, but argues that his
st at enent s wer e nonet hel ess unl awf ul | y obt ai ned because t he excepti on
does not apply "where the | aw enforcenment officer, inthe guise of
aski ng for background information, seekstoelicit informationthat nay
incrimnate.” [|d. Although phrased in ternms of the officer's
intention, theinquiry into whether the booking exceptionis thus
i napplicableis actually an objective one: whether the questions and
circunstances were such that the officer should reasonably have
expected the question to elicit an incrimnating response. See id.
Under the circunstances, we concl ude that Agent Smth's
guestions to appellant -- requesting his nane, date of birth, and
soci al security nunber -- fall within the booking exception to
M randa' s warning requirenent. Wethinkit significant that Smth
asked only t hose questions i ndi cat ed on t he st andar d DEA booki ng f orm
wi th no reference what soever to the of fense for whi ch appel | ant had
been arrested. The booking intervi ewwas conduct ed separate fromany
substantiveinterrogation, by adifferent officer andin a separate
roomat a separate tinme, just as we suggested i nDoe woul d be typi cal
of legitimate, routine booking interviews. Seeid. Although the
record does refl ect that Agent Smth suspected that appel | ant m ght not
be a United States citizen, Smth explicitly disavowed at the
evidentiary hearing any intentionto questionthe appellant beyond what

was necessary to conplete the personal history form
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Furthernore, we think that it woul d be arare case indeedin
whi ch aski ng an i ndi vi dual hi s nane, date of birth, and Soci al Security
nunmber woul d violate M randa. We can i nagi ne si tuati ons, of course,
t hat woul d present a cl oser case than this one. For exanple, asking a
person's nanme m ght reasonably be expectedtoelicit anincrimnating
response i f theindividual were under arrest for i npersonating al aw
enforcenent of ficer or for sone conparabl e of fense focused on identity;
i kewi se, asking anindividual's date of birth m ght be expectedto
elicit anincrimnatingresponseif theindividual were in custody on
char ges of underage drinking; and questions about an i ndividual's
Soci al Security nunber might belikely toelicit anincrim nating
response where the personis charged with Soci al Security fraud. In
such scenarios, therequestedinformationis soclearly anddirectly
i nked to the suspected of fense that we woul d expect a reasonabl e
officer toforeseethat his questions mght elicit anincrimnating
response fromthe individual being questioned. In contrast, the
appel  ant here was bei ng booked on charges of participating in a
crimnal drug conspiracy, to which his name, date of birth, and Soci al
Security nunber bore no direct relevance.

V¢ al so recogni ze that individual s under arrest, particularly
t hose who arein fact guilty of sone crimnal activity, may soneti nes
feel tenptedto lie about even such basic facts as their identities (to

whi ch nane, date of birth, and soci al security are all incidental).
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Law enf or cenent agents, through their experi ence, may of t en be awar e of
such tenptati ons, and t hey may even har bor suspi ci ons i n sone cases
that a particul ar individual is about tolie. However, we cannot ask
themto therefore forego all routine procedures and detain an
i ndi vi dual wi t hout knowi ng anyt hi ng about him not even what to call
himinthejail log. Inthis particul ar case, the booking of ficer went
so far as torem nd the appellant that it would be a crine to give
fal se answers to t he booki ng questions. That warning, together with
t he M randa war ni ngs, seemto us sufficient and reasonabl e precauti on
on the part of the officer, and hardly indicative of an intent to
obtainincrimnating statenents by sidesteppingthe requirenments of

M randa.?

1 Al t hough our "booki ng exception" anal ysi s conpl etely di sposes of
appellant's claim we al so consider it noteworthy that this case does
not present the danger of coercion that the Mranda warni ngs were
designed to prevent. See, e.d., Mranda, 384 U S. at 457, 458. The
evi dence showed t hat appel | ant was confortabl e during his booking
i ntervi ewand showed no hesitationinhisresponsesto Agent Smth's
guestions. Furthernore, the booking interview was conducted in
accordance with the procedure that we suggested in Doe woul d be
typical, "where one officer may book a suspect in one roombefore
anot her questions t he suspect at greater | ength el sewhere.” Doe, 878
F.2d at 1551. And the circunstances of appellant's interviewcertainly
stand i n sharp contrast to those surroundi ng the questi oni ng of the
def endants i n Doe, who were rescued froma si nki ng vessel on the high
seas, chained tothe deck of a coast guard vessel, and questioned as to
the critical jurisdictional fact of their citizenship before any
M randa warni ngs were given to them See id. at 1548, 1550-51.
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I n sum we agree with the magi strate judge and t he district
court that Agent Smth's questions to appellant fall squarely within
t he booki ng exception to Mranda' s warning requirement.

111,  CONCLUSI ON

For the reasons set forth above, we affirmappellant's
conviction and the denial of his notion to suppress evidence.

Af firned.
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